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Introduction
The Adventure Activities Licensing Authority (ALAA) was established by the Activity Centres (Young Persons’ Safety) Act 1995. The Act was passed in the wake of the Lyme Bay canoeing tragedy in March 1993, in which four young people lost their lives.  The aim of AALA was to licence operators of adventure activities in the fields of caving, climbing, trekking and water sports to provide assurance to users that they are compliant with relevant health and safety legislation. But AALA also ensured providers were following good safety management practices so that young people can experience exciting and stimulating activities outdoors, while not being exposed to avoidable risks of death or disabling injury.   
The Health and Safety Executive (HSE) was designated as the Adventure Activities Licensing Authority with effect from 1 April 2007. HSE contracted with Tourism Quality Services Ltd to administer the scheme across England, Scotland and Wales, carry out inspections and issue licences on HSE’s behalf. TQS trades as the Adventure Activity Licensing Service (AALS) for this purpose, employing a staff of six inspectors, one of whom works in Scotland.  There is an additional pool of freelance inspectors who assist with peaks of work as required.
Although there has been no criminal charges brought in relation to the Activity Centres (Young Persons’ Safety) Act 1995, many providers cite the inspection regime as helpful in providing a critical review of their activities and the sharing of best practice. To date the Health and Safety at Work Act 1974 has been the legislation used to pursue criminal negligence within the sector. 
The scope of adventure activities licensing 
The 1995 Act and the Adventure Activities Licensing Regulations 2004, require providers of adventure activities for young people under the age of 18 to hold a licence.  Licensing requirements, however, only apply to those organisations which provide activities in return for payment.  A licence is required where schools or colleges provide activities to pupils of another educational establishment or to other members of the public, in return for payment.  Activity centres, field study centres and the like which are run by education authorities or departments are also required to have a licence. 

Voluntary associations which provide activities only for their members or members of other voluntary associations do not require a licence and neither do schools and colleges which only provide activities for their pupils or students. Additionally, activities where young people are accompanied by a parent or legally appointed guardian are outside of the scope of licensing. 

The following activity types are presently within scope of the AALA licensing scheme as set out within the Adventure Activities Licensing Regulations 2004: 

· Caving -  underground exploration in natural caves and mines including potholing, cave diving and mine exploration, but not in those principally used as show-places open to the public; 

· Climbing -  rock climbing, traversing, abseiling and scrambling activities except on purpose-designed climbing walls or abseiling towers; 

· Trekking -  hill walking, running, pony trekking, mountain biking, off-piste skiing and related activities when done on mountains above 600 metres or in moor which is remote, i.e. over 30 minutes travelling time from the nearest road or refuge; and 

· Watersports - (canoeing, rafting, sailing and related activities) when done on the sea, tidal waters or larger non-placid inland waters. 

These regulations have not materially been amended since their introduction in 2004 and we understand that this has caused some frustration within the sector as expressed a view that the above are no longer comprehensive or reflect the activities currently being undertaken by young people.

Background to Proposed Reform
Lord Young, in his report Common Sense, Common Safety published in 2011, recommended that AALA be abolished and the licensing regime be replaced with a voluntary Code of Practice. Lord Young believed that the Activity Centres (Young persons’ Safety) Act 1995 and AALA licensing was burdensome on businesses and that the requirements for health and safety are sufficiently covered by those imposed by both the Health and Safety at Work Act 1974 and the Management of Health and Safety Regulations 1999.
The recommendations within Common Sense, Common Safety report were agreed by the UK Government and to meet this commitment, they announced a commitment to remove the AALA and replace it with a code of Practice that HSE would oversee and monitor. A consultation (led by HSE) was undertaken to ascertain how best to deliver this. 

Scottish Position

In Scotland two things happened in response to that announcement.

(i)
The Scottish Government reached the conclusion, in agreement with Lord Young, that adventure activities licensing was a devolved matter.  Transfer of the regulation making powers to Scotland had not taken place at the time the Scotland Act 1998 was brought into force because the AALA had been given the status of a “cross-border public authority”
.  The Scottish Government therefore took the view that a Legislative Consent Motion (Sewell Motion) would be needed to allow the Scottish Parliament to consent to any repeal or substantive modification of the 1995 Act. Although initially Ministers in DWP disagreed with this view, following discussions and correspondence, they concurred that the subject matter of the Activity Centres (Young Persons’ Safety) Act 1995 is a devolved matter.
(ii)
Given that the UK Government was seeking to repeal the Act in England, Scottish Ministers were of the view that our position should be guided by the view of Scottish stakeholders. Therefore, a full consultation exercise was undertaken supported by a working group and four regional consultation events.  Whilst it was accepted that there was a strong view from the sector for a UK wide approach, this consultation was designed to identify the most suitable approach for Scotland given there was at that time a likelihood that the act would be abolished in England. 

The consultation exercise was comprehensive and whilst there was no strong consensus of opinion of the way forward, the majority of written responses supported the continuation of a statutory scheme.  The need for a statutory scheme was particularly supported in the responses from Scottish Advisory Panel for Outdoor Education (SAPOE), local authorities and the education sector.  There was also cross sector agreement that the voluntary sector/sports clubs should continue to be exempted from any mandatory scheme although a number of respondents advocated that they (and other providers) should be able to opt in if they wished to do so. Of the 177 responses 45 preferred a Code of Practice, 37 a non statutory scheme, 70 a statutory licensing scheme and 14 supported another option.  11 respondents didn’t give a preference. Ministers therefore concluded that a statutory scheme should be in place in Scotland , underpinned by an inspection regime and the exemption of the voluntary sector and sports clubs to ensure there is no adverse impact on participation levels. However, Ministers agreed that there should be an ‘opt in’ for organisations who would wish to be part of a Scottish AALA but would otherwise be out of scope. Details of the responses received from the consultation exercise is attached in Annex A.
Current Position 
The UK Government no longer proposes to repeal the Activity Centres (Young Persons’ Safety) Act 1995. We have continued to liaise with colleagues in the Department for Work and Pensions (DWP) with a view to agreeing a timeline for the transfer of the 1995 Act and the corresponding Adventure Activities Licensing Regulations 2004. We have as yet been unable to secure this clarity and are continuing to press colleagues to outline the timeline for the transfer process.  Legislative revision cannot take place without the necessary transfer of powers.
However, in the meantime we have engaged with the working group (formed to initially develop and manage the consultation process) to review the Adventure Activities Licensing Regulations 2004 to update these and make them more relevant to the needs of the sector in preparation for the act being transferred.  The Working Group agreed at its meeting on 21 February 2013 a process for the review of these regulations which involves a thematic approach: what is covered; who this applies to; and how it operates.  To initiate this process it was agreed that the Secretariat would arrange a workshop and prepare a paper to facilitate a discussion on the interpretation of adventure activities.   

This workshop took place on 4 September 2013 and it was agreed that there is an opportunity to consider the shape of the Activity Centres (Young Persons’ Safety) Act 1995, but in the short term the pressing task was to review the regulations which underpin this thereby improving the operation of the Adventure Activities Licensing within Scotland once competency has been transferred to the Scottish Government.  To that end it was agreed that the regulations should be reviewed with a view to better meeting the needs of the sector when competency for the act is transferred.
The group agreed that the aim of the current scheme, as set out in the HSE Guidance, is fit for purpose and should continue to under pin the regulations. This states that “..the aim of the adventure activities licensing scheme is to give assurance that good safety management practice is being followed so that young people can continue to have opportunities to experience exciting and stimulating activities outdoors while not being exposed to avoidable risks of death and disabling injury.”
The group develop a set of guiding principles to inform the decision over which categories and activities would be included. This included activities which “…could be a real or perceived risk of causing death or a permanently disabling injury” along with some qualifications including remoteness. Following substantial discussion it was agreed that a broad category approach, rather than prescriptive list, should be adopted to set out which activities are within scope. This would allow an element of flexibility and future proofing.

The group agreed that the four broad categories in the 1995 Act (caving, climbing, trekking and watersports) were still relevant, subject to a number of amendments. However, they concluded that further thought was needed regarding the possible inclusion of a further two categories (i) airborne activities and (ii) off–road wheel based activities in recognition of a wide range of activities that now exist within the adventure activity sector.

Next Steps

It was agreed that the working group would reconvene to further refine any proposed amendments to the regulations in preparation for the transfer of regulation making power to the Scottish Government. In advance of the next meeting, which will take place in the early part of, 2014 the secretariat agreed to:

· Consider the policy for redrafting and reformatting current Regulations to make them easier to read, and to include the various suggested amendments discussed. These will be circulated for comments in advance of the next meeting, and will form the basis for on-going discussions.

· draft paper listing all issues “parked” at the meeting and suggest  possible next steps for resolving these including inviting experts where appropriate.

· lead work to scope out  impact of amending existing four categories of activities e.g. to include indoor facilities under climbing; and including on piste skiing.

· prepare scoping document for the two new categories suggested, identifying the various issues and challenges that they pose.

· identify which additional stakeholders should be consulted/invited to contribute to the discussion.

· will investigate cross- border issues with UK colleagues.
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� � HYPERLINK "http://www.legislation.gov.uk/uksi/1999/1319/made" �The Scotland Act 1998 (Cross-Border Public Authorities)(Specification) Order 1999 (S.I. 1999/1319)�.






